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When Osama bin Laden's death was announced there was no doubt how

1. Dr. Arthur i Americans felt about his passing. Joy erupted all across the country.
] People ran into the streets to celebrate. Cheers broke out at sporting
CaP an ' events. The families of those murdered in the g/ 11 attacks stated their
relief.

Yet, there are ethical questions that some are quietly asking on the
oceasion of the killing of the world's most notorious terrorist: Do we
condone killing without a trial? Is assassination ever an ethical act?
While itis tough to raise these questions about the demise of a despised figure like bin Laden, I think his killing was ethical. If
any terrorist was ever a candidate to be deliberately wiped out, Osama bin Laden is surely that person.

At a White House briefing Monday, Homeland Security advisor John Brennan said *we would have taken bin Laden alive if
we could,” although the team of U.S. Special Forces trained for both eventualities - taking him alive or engaging in a fight.

Press reports say that the military team that killed Osama Bin Laden is an elite special forces group unofficially called SEAL
Team 6. Officially, the team's name is classified and not available to the public. Technically there is no team 6. The members
of Team 6 are all "black” operatives. They exist outside military protocol, engage in operations that are at the highestlevel of
classification and often outside the boundaries of international law. To maintain plausible deniability in case they are
caught, records of black operations are not kept.

So, the president ordered an elite, "off the books" team to kill our most hated enemy. But, doesn't that order violate
international law?

Article 23b of the Hague Regulations, adopted by the U.S. and other nations in 1907, prohibits "assassination, proscription,
or outlawry of an enemy, or putting a price upon an enemy's head, as well as offering a reward for an enemy 'dead or alive.”
In 1976, President Gerald Ford signed an executive order banning assassination.

The events of g/ 11 changed American policy. In October, 2001 President George W. Bush authorized the CIA to carry out
missions to assassinate Osama bin Laden and his supporters. He publicly declared that bin Laden was "wanted, dead or
alive.” And President Obama has maintained that policy.

Is the killing of Osama bin Laden an "assassination"? And if it is, is it morally right? Does it "serve justice” to hunt down our
enemies and slay them rather than capture them and put them on trial? Do American values permit retribution for horrible
crimes without worrying about due process? I think, in some instances, they do.

What is interesting about the prohibition of assassination in international law is that when it was enacted, long, long ago, it
was intended to protect heads of state - not leaders of terrorist movements. Strange as it may seem, it is harder to justify
blowing up Moammar Gadhafi in a tent in Libya using a predator drone then itis shooting bin Laden in the head.

One way to see that justice is served by killing bin Laden is to see that he was playing essentially a military role in waging war
against America. According to fatwa he issued in 1998, it is the duty of Muslims around the world to wage holy war on the
United States, American civilians, and Jews. Muslims who do not heed this call are apostates, people who have forsaken
their faith, and thus legitimate targets for death as well. Bin Laden was neither a diplomat nor a politician. Nor washe a
civilian. He was essentially a military figure leading a band of combatants in a self-styled religious war. Military leaders are
foir game.

American values are jeopardized when we engage in torture against our enemies. Even in combat there is no place for
torture. But, there is a place in just wars for killing, including those who lead organized combatants against us. Whether
those heading organized efforts to wage war against us are military leaders, religious leaders or civilians, we are well within
our rights to do whatever it takes to stop them. Killing Osama bin Laden is not unethical murder - it is the price organized
terrorists who declare war against us must expect to pay.

Arthur Caplan, Ph.D., is director of the Center for Bioethics at the University of Pennsyluania.
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2. Rav Shlomo Aviner

Rav of Beit El and RY
of Ateret Cohanim

Qi Is it ethical to kill a terrorist when it is logical to assume that he will no
longer murder?

A: This question can be divided into two parts: 1. From the perspective of
reality, how is it possible to be certain that he has stopped murdering? It
is impossible to know. 2. Even if we know that he will no longer murder,
we must still kill him. But why - isn't this the law of a "rodef” (literally
"pursuer” - a case in which one is permitted to kill a pursuer so that the
pursued person is saved from harm)? If he is in pursuit, we kill him and if
he is not in pursuit, we do not kill him. There are three answers given by
halachic autfhorities: The terrorist is not finished being a "rodef”. He is
not an "individual rodef” who is angry with a particular person and wants
to kill him, he is a "communal rodef” who wants to kill Jews and he does
not care which Jews they are. If we capture him, put him in jail, and he is
later released, as is the custom - to our great distress - he will continue
to murder. The organization of parents of those murdered by terrorists has
exact records which state that more than 180 Jews have been murdered
by released terrorists who have murdered again. This means that when
you free a terrorist with the proper goal of helping Jews, you endanger
more lews. This person is therefore not a one-time “rodef,” but a
perpetual "rodef."(b))The halachic authorities also say that you should kill
him in order that others will see and be frightened. This "rodef” is teaching
other "rodefim” through his action. If he kills Jews and when the police
approach, he gives up and we have mercy on him, we encourage others to
act like him, thus endangering other lews. Therefore, in situations like
these, we must be extremely ethical. The guestion is, ethical to whom -
the "rodef" or others Jews? Answer: to both of them. We must be ethical
to the Jews who have done nothing wrong and to him, since if we kill him,
we stop him from killing others and lessen his "Gehinom” {punishment in
the World to Come). The Mishnah in Sanhedrin (71b) says that the "ben
sorer u-moreh” (the rebellious son — see Devarim 21:18-21) is killed on
account of his future. While he has done many things wrong, he has not
committed a sin for which he is liable for capital punishment, but he is killed
so that he will die innocent and not guilty. In our case the terrorist is
already liable, but he should die liable and not even more liable. We do not

use the concept "he sho&ﬁﬁi innacent and not die guilty” to create new

laws, but to explain them.(C. Yhese are halachot of war, and in war, we do
not lock up an enemy who 15 shooting at us, but we fire back at him. This is
similar to what King Shaul said to the "Keni” (Shmuel 1 15:86): "Go, depart,
go down from among Amalek, lest I destroy you with them.” This means,
even though you are my friend, if vyou are there, you could get hurt or
killed. In the halachot of war, we do not make such calculations as it says,
"The best of the non-Jews should be killed.”" The Tosafot raised a major
difficulty with this statement: how can we say such a thing when according
to halachah it is forbidden to kill 3 non-Jew and all the more so the best of
the non-Jews (Tosafot to Avodah Zarah 26b and see Beit Yosef Yoreh
Deah 158)? Tosafot explained that this statement refers to a time of war.
This non-lJew seems pleasant or, in our case, he killed but he will be
pleasant. No, we did not make such calculations in a time of war; even a
pleasant-seeming non-lew is killed,

In sum: we therefore see that killing a terrorist is ethical.

mrnn: Shut She'sidat Shiomo
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Misfinaft The previous Mishnah taught that a burglar may be killed because he poses a threat to the occupant
of the house he enters, The coming Mishnah cites other scenarios where a criminal is killed to

prevent him from perpetrating a foul deed: 3 Mh

1¥B3 10K ey 7 K] - These are those whom we save from sinning at the cost of their lives:¥ . MlIsnn4

12907 17730 10K 970 — One who pursues his fellow to kill him, 377 X1 — or one who runs after a male to

sodomize him 7RI MYIY 90N) ~ or after a betrothed naarah to violate her.®

The Mishnah now provides a partial list of those who may not be killed to prevent them from sinning:

13 1K 7197 3 — But when one pursues a beast for the purpose of sodomy, 3wy nx Yomam ~ or one is

about to desecrate the Sabbath 2313 NTI3g T31Y) — or one is about to engage in idol worship, oy Px

P83 101X — we may not save any of these people from sinning at the cost of their lives.?
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10. It is permissible to kill a moseir in any country,28 even in the present age,
when [the court] no longer metes out capital punishment.29

(1135-1204)

Hilchos Chovel
U'Mazik (8:10-11)

It is permitted to kill him before he informs.30 When he says: “I will inform
on so and so and endanger his person and/or his property” - even property of
minimal value3! - he has made it permissible for others to kill him.

He should be warned*2and told: “Do not inform.” If he says brazenly, “No. I
will inform about him,”33 it is a mitzvah to kill him,34 and whoever35 kills him 5. Ram ba m
receives merit. *

11. If the moseir carried out his threat and informed [on a fellow Jew], it ; i ;
appears to me that it is forbidden to kill him, unless he has made it an Hl[ChOS RO‘tZGIaCh 1.9
established pattern to inform.37 In such an instance, he should be killed,3s lest
he inform on others. ] J
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9. This, indeed, i ; : ; 5
gL~ z;n 1s one of the negative mitzvot - not to take pity on the life of
On this basis, our Sages ruled?s that when ¢
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“Do not be exceedinglyrighteous.” Reish Lakish said: One who is mercifil toward the cruel, will in the end
be cruel toward the mercifil. Where do we derive this from? From King Saul
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0% "3ax — Abaye said:  vy3xp WKy Ywnb Yoy — The
Mishnah refers to a case where it was possible to save the
woman by disabling one of [the pursuer’s] limbs,@ yn;» a7y
%1 'Ky 13 — and it is following the opinion of R’ Yonasan ben
Shaul, x3n7 — as was taught in a Baraisa: 13 103 an
IR PIKY — R'YONASAN BEN SHAULSAID: DX q7 g
271n% 1730 ~ If A PURSUER WAS PURSUING HIS FELLOW with

intent TO KILL HIM, 1385 K3 ¥¥n% S1on — AND 1T was
POSSIBLE TO SAVE [THE INTENDED VICTIM] BY disabling ONE OF
[THE PURSUER'S] LIMBS, ‘myit K) — AND [A RESCUER] DID NOT
SAVE the victim through those means, but instead killed the
pursuer, Yoy 373 — [THE RESCUER] IS PUT TO DEATH ON HIS
(the pursuer’s] ACCOUNT.® In the Mishnah's case, too, the attack
could have been thwarted by simply injuring the pursuer, and he
was thus not subject to execution during the attack. Conse-
quently, he must pay the fifty-shekel fine for violating his sister,®

9. Mishne L'Melech

R. Yehudah Rosanes 1657-1727
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10. Netziv (Bereishis 9:5)

R. Naftali Tzvi Yehudah Betlin

7. Talmud

(Sanhedrin 74)

8. Rivash #238

R. Yitzchak ben Sheshet
Perfet (1326 - 1408)

Student of the Ran
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11. B'lkvei
Ha'Tzon

Rav Herschel
Schachter

Rosh Yeshiva of
YU

12. Golda
Meir

Prime Minister

of Israel
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Golda Meir— “If you get all of the names on the list. your mission is an incredible success. Get six
or five, we will feel the message has been sent that Jewish blood is not cheap, that we will not sit
idly by as the world did during the Holocaust. Even if you get only one or two, it will not have been
in vain. But if you will be faced with a choice between killing any one on the list together with an

innocent bystander or aborting your mission, your instructions are to do nothing.”
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